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1. Subject
“Analysis of the developing Country's private law changing- especially The Socialist
Republic of Vietnam- from communistic law to modern westernized law”
II.The aims of this analysis
1.The mutual understanding modern westernized law between Vietnam and Japan.
2.To introduce these theme for The Japan Society for international Development &
JALP (Japan Association of Legal Philosophy).
0. Why 1s Technical Assistance in the legal field necessary in Vietnam?
* Legal System Run by people
The word “Legal System” encompasses the system as the supreme law and

subordinating system of laws. The Legal System stipulates the basic rules of society,



aims at realized the rights and obligations of the citizens, and bears an important
role in resolving disputes or maintaining public order by punishing wrongdoers.
However, in order for the Legal System to function in actuality, citizens involved in
disputes as well as people of various occupations relevant to the Legal System must
play their respective roles.
* Legal system as common property with other countries
Development of means of transportation or telecommunication technology in
modern society has expedited economic transactions and other international
exchange. In a word where the transfer of people, capital, products, and information
takes place everyday; the legal system of a country affects not only its own country
but also other countries and their people. It is difficult to develop industries or
economy without a sufficient and trustworthy legal system.
IV.Situation of developing countries
Many developing countries, however, suffer from a lack of legal system. Countries,
which previously adopted a centrally controlled —economic policy, are especially urged to
restructure their entire legal systems as they introduce market based economic
mechanism. Since it is not easy for the developing countries to lay the foundation for a
modern legal system rapidly and properly by themselves due to a lack of human and
other resources, international institutions or developed countries are requested to
provide technical assistance in the legal field.
V .History of the modernization of the Japanese legal system
Until the middle of the 19th century, Japan had a legal system, which was heavily
influenced by Chinese culture. However since the Meiji revolution in the late 19tk
century-1868-, Japan was urged by western countries to established a modern Legal
System and therefore invited legal experts from European and American countries and
also sent officers abroad to study various Legal Systems. Consequently the Japanese
Legal System was modernized in accordance with changes in society and culture.
The Legal System should be changed in accordance with changes in society, the
economy and culture. Updating the Legal System is a continuous process, and developed
countries are also making efforts to restructure their individual Legal Systems in the 21st

century. Japan is also in the midst a restructuring period.



% In response to the ever-increasing requests for legal assistance from developing
countries, The Japanese Ministry of Justice(MOdJ) established the international
Cooperation Department.

VI.The current situation for ASEAN countries law modernizing Aids by Japanese

Government
The phrase of “Technical Assistance in the legal field” is not yet commonly known

among the ordinary Japanese citizen. The reason why this “poor situation”occurs in

Japan is because it has been only recently that such structured Projects of technical

assistance had just begun. The fact is that in the fiscal year 1994 Development of the

technical Assistance provided by MOdJ started for ASEAN countries.

% Some example of “Technical Assistance in the legal field” by MOJ are written below:--.

+ 1994 Commencement of a country-focused training course for Vietnam

+ 1995 Commencement of a country-focused training course for Cambodia

+ 1997 Commencement of a multi-national training course for Mongolia,
Myanmar, and Vietnam

+ 2000 Dispatch of long-term experts to Vietnam

+ 2002 Commencement of a country-focused training course for Indonesia &
Uzbekistan

VI. CONCLUSION: Importance of the Japanese Technical Assistance in the legal field
Japan, which has the second largest economy in the world, has been requested to
contribute actively to international society in every aspect. In terms of technical
assistance in the legal field, Japan has the following characteristics:
@® A legal culture different from that of other developed countries
@® Over one hundred years of experience structuring her own legal system.
Experience of having studied the main legal systems (of France, Germany, the
USA, the U.K and others) and of introducing them.
@® Asocial culture which has similarities to that of other Asian countries.
(Reference)
Basic Policy of the Technical Assistance Given by the International Cooperation
Department of MOJ---. The International Cooperation Department of MOJ

emphasizes the following points as its basic policy in technical assistance:



@® Respect for the independence of recipient countries
- providing alternatives for legal systems while leaving the decision-making to
Recipient countries.
+ conducting through surveys of the situation of recipient countries
@® Middle and long term Projects
not simply drafting laws
- placing importance on systematizing the execution and operation of laws and

training human resources to enforce and practice law.
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- Starting in 1930,under the leadership of the Communist Party of Vietnam formed and
trained by President Ho Chin Mihn, they waged a protraced revolutionaly struggle
full of hardships and sacrifices, resulting in the triumph of the August Revolution. On
2 September 1945, President Ho Chin Mihn read the Declaration of Independence
and the Democratic Republic of Vietnam came into existence. ‘-

(F1#%) -+ OndJuly 1976, the National Assembly of reunificated Vietnam decided to
change the country’s name to the Socialist Republic of Vietnam; the country entered a
period of transition to socialism, storove for national construction, the unyieldingly
defended its frontiers while fulfilling its international duty. In successive periods of
resistence war and national construction, our country adopted the 1946,1959,and

1980 Constitutions. Starting in 1986, a comprehensive national renewal advocated by

the 6th Congress of the Communist Party of Vietnam has achieved very important

initial results. The National Assembly has decided to revise the 1980 Constitution in

response to the requirements of the new situation and tasks. _This Constitution

establishes our political regime, economic system, social and cultural institutions; it

deals with our national defense and security, the fundamental rights and duties of the

citizen, the structure and principles regarding the organization add activity of State

organs; it institutionalizes the relationship between the Party as leader, the people as
master, and the State as administrator.

In the light of Marxism-Leninism and Ho Chin Minh thought, carrying into effect
the program of national construction in the period of transition to socialism, the
Vietnamese people vow to unite millions as one, uphold the sprit of self-reliance in
building the country carry out a foreign policy of independence, sovereignty, peace,
friendship and cooperation with all nations, strictly abide by the Constitution, and
win ever greater success in their effort to renovate, build and defend their

motherland.
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i The economy has maintained its growth rate; the economic structure has been positively shifted.

i The economy’ s main balance have been regulated appropriately to maintain economic growth and
stabilize people’ s life.

iii The external economy continues to develop. In the context of difficult economic conditions, far
progress has been made in the socio-cultural fields, which testifies to the great efforts of our entire
CPV and people. The mechanism of economic management is being synchronized and perfected.
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Tran Thivan Anh Le Ngochunug “Women and doi moi in Vietnam”  Woman publishing house
Hanoi 2001 (E2) ZH,

Exploring women’s issues in Vietnam during the transition, this book focuses on the effect of
economic reform on women and how gender plays an important role in designing development
policies in Vietnam today. [ FRREBIZEA, ]

Analyzing the changes in women’s work, education and health care, the authors note that
despite appears to be growing.

Women appear to have less access to good job as well as to education and health services. The
participation of women in decision making processes, the authors see the need of new policy
approaches toward women in transition.
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The current situation for ASEAN countries law modernizing Aids by Japanese Government

The phrase of “Technical Assistance in the legal field” is not yet commonly known among the
ordinary Japanese citizen. The reason why this “poor situation” occurs in Japan is because it

has been only recently that such structured Projects of technical assistance had just begun.

The fact is that in the fiscal year 1994 Development of the technical Assistance provided by

MO started for ASEAN countries.

¥ Some example of “Technical Assistance in the legal field” by MOJ are written below..
+ 1994 Commencement of a country-focused training course for Vietnam
+ 1995 Commencement of a country-focused training course for Cambodia
+ 1997 Commencement of a multi-national training course for Mongolia,
Myanmar and Vietnam
+ 2000 Dispatch of long-term experts to Vietnam
+ 2002 Commencement of a country-focused training course for Indonesia & Uzbekistan
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Situation of developing countries
Many developing countries, however, suffer from a lack of legal system. Countries, which
previously adopted a centrally controlled economic policy, are especially urged to restructure
their entire legal systems as they introduce market based economic mechanism. Since it is not
easy for the developing countries to lay the foundation for a modern legal system rapidly and
properly by themselves due to a lack of human and other resources, international institutions
or developed countries are requested to provide technical assistance in the legal field.
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[Preamble paragraph #2]

After 80 years of struggle, the Vietnamese nation has freed itself from the colonialist yoke and

at the same time abolished the feudal regime.
ChapterlPolitical Regime §1., §2

Vietnam is a democratic republic. All state powers belong to the people, irrespective of race,
sex, property, class and religion. (§ 1)

The country of Vietnam is an indivisible and monolithic bloc, comprised of Bac Bo Trung Bo,
and Nam Bo. (§ 2)

*  Bac Bo, Trung Bo and Nam Bo mean that the former 1s North Vietnam, the middle 1s Central
Vietnam and the latter 1s South Vietnam.
Chapter 3 The Government § 43

The highest administrative body of the nation is the Government of the Democratic Republic

of Vietnam. (§ 43)

-Chapter vi The Council of Ministers /§ 104_8§ 112-, Constitution of the Socialist Republic of
Vietnam 1980
Adopted by the National Assembly of the Socialist Republic of Vietnam, 6t Legislature, 7th
session, on December, 1980.
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promissory : conveying or implying a promise
| Ex. Statements those are promissory in nature. Promissory words.
[origin] late Middle English: from medieval Latin promissory, from promises-

“

romised”.

estoppels: the principle that precludes a person from asserting something contrary to what
is implied by a previous action or statement of that person or by a previous pertinent judicial
determination: Estoppels could not be invoked to present recumbent of an overpayment to a
medical provider under Port of Medicine.
[origin] middle 16t century.: from Old French estoppels ‘bung’, from stopper

fraud: wrongful or criminal deception intended to result in unjust advantage, especially
financial
Or personal gain: he was convinced of fraud | prosecutions for social security frauds.
[origin] Middle English: from Old French frauds, from Latin, fraus,fraud- ‘deceit, injury.’

misrepresentation: a false or misleading statement: persons who suftfer from a realtor’s
misrepresentation may be able to recover their loses.

The legal action to provide a remedy for a false or misleading statement.

undue influence: influence of another that destroys the requisite free will of tester or donor
and creates a ground for nullifying a will or invalidating an improving gift. The exercise of
undue influence is suggested by excessive insistence, superiority of will or mind, the
relationship of the parties or pressure on the donor or testator by any other means to do what
he or she is unable, practically to refuse.

unconsciability ~ :  unconditionaly
So unreasonably detrimental to the interest of a contracting party as to render the contract
Unenforceable. The common law rule rendering unconscionable contracts unenforceable
was codified
In the Union Commercial Code in§2_302. “The basic test is whether, in the light of the general
Commercial background and the commercial needs of the particular trade or case, the clauses
involved
Are so one-sided as to be unconscionable under the circumstances existing at the time of
the marketing
Of the contract.” U.C.C. §2_302 Official Comment.
THE term refers to a bargain so one-sided as to amount to an “absence of meaningful choice
on the
Part of one of the parties together with contract terms which are reasonably favorable to the
other party.
Ordinarily, one who signs an agreement without full knowledge of its terms might be held
to assume
The risk that he has entered into a one-sided bargain. But when a party of little bargaining
power and hence little or no knowledge of its terms, it is hardly likely that his consent ...
was ever given to all the terms. In such a case the usual rule that the terms of an
agreement are not to be questioned should be abandoned and the court should consider
whether the terms of the contract are so unfair that enforcement should be withheld.”
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